
No. S226028
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C. C-36

IN THE MATTER OF SPEAKEASY CANNABIS CLUB LTD.
AND 10161233 CANADA LTD.

PETITIONERS

APPLICATION RESPONSE

Application response of: Marc Geen

THIS IS A RESPONSE TO the notice of application of Crowe MacKay & Company Ltd.,
in its capacity as court-appointed Monitor of Speakeasy Cannabis Club Ltd. and
10161233 Canada Ltd. filed January 20, 2023.

Part 1: ORDERS CONSENTED TO

The application respondent consents to the granting of the orders set out in the
following paragraphs of Part 1 of the notice of application on the following terms; None.

Part 2: ORDERS OPPOSED

The application respondent opposes the granting of the orders set out in paragraphs
1(b) and 1(c).

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

The application respondent takes no position on the granting of the orders set out in
paragraphs 1(a), 2, and 3 of Part 1 of the notice of application.

Part 4: FACTUAL BASIS

Background

1. Mr. Geen is the founder and was the corporate secretary and genera! manager of

Speakeasy Cannabis Club Ltd. (“SpeakEasy") and also the general manager of

10161233 Canada Ltd. ("1233").
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in or about 1995, Mr. Geen, his family and related companies acquired an

interest in a portion of the following lands:

2.

PID: 014-783-657
District Lot 471 Silmilameen Division Yale District except plans B1406
7163, 7432 and KAP83534

(“Lot 471")

Lot 471 was purchased by Mr. Geen and his family in connection with their

company, Kettel Mountain Ginseng Company Ltd. (“KMG”) for $2.9 million in

1995. In or about the same year (i.e.. 1995). Mr. Geen and his family purchased

an interest in a portion of Lot 471 and built a house and home on that part of Lot

471 (and the portion of the land with the home and the surrounding 5 acres are

hereinafter referred to as the "Residential Portion"), and he has lived there

since that time and raised eight children there. He currently lives there with his

wife, Sarah Geen. and their minor children.

3.

Lot 471 is approximately 290 acres of which only 100 acres are suitable for

farming and are part of the Agricultural Land Reserve (the “ALR"). The balance

of Lot 471 is not within the ALR and the Residential Portion of Lot 471 is not

suitable for farming and is not within the ALR.

4.

KMG transferred legal ownership to a related company (and namely, M&J

Orchards ("WI&J”)) in or about 2007.

5.

When the Petitioners’ were incorporated, and in or about 2017, Mr. Geen and his

family agreed that M&J could transfer legal title to 1233 on the basis that, inter

alia,

6.

1233 would hold the Residential Portion in trust for Mr. Geen and his

family;

(a)

1233 would subdivide Lot 471 such that the Residential Portion would be

its own parcel;

(b)
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Once the above-mentioned subdivision v/as complete, legal title to the

Residential Portion would be transferred to Mr. and Mrs. Geen free and

clear any encumbrances and for nominal consideration: and

(c)

Until the above-mentioned subdivision was complete, 1233 would lease

the Residential Portion to Mr. and Mrs. Geen for nominal consideration.

(d)

(the “Property Agreement").

Mr. and Mrs. Geen relied upon the terms of the Property Agreement (and 1233’s

assurances that it would transfer the Residential Portion to them upon Lot 471

being subdivided as well as their right to continue to live on the Residential

Portion until that time) when it agreed to allow M&J to transfer legal title in Lot

471 to 1233. Mr. and Mrs. Geen would not have agreed to such a transfer if they

had not been assured that they would be permitted to continue to live on the

Residential Portion and that legal title to the Residential Portion would be

transferred to them.

7.

1233 on the one hand and Mr. and Mrs. Geen on the other did enter a lease for

the Residential Portion (the "Lease"). The Lease had a term of 10 years as the

parties believed that this was ample time to allow for Lot 471 to be subdivided

and would allow Mr. Geen and his family full use of the Residential Portion in the

interim.

8.

However. 1233 failed to subdivide the Lands before it filed for CCAA protection in

July 2022, and it now seeks to transfer the entirety of Lot 471 (including the

Home Portion) to a third party despite Mr. Geen’s rights (and those of his family)

to the Residential Portion.

9.

Further, the order sought in the Petitioners’ notice of application would, in effect,

disclaim the Lease and the Property Agreement despite not having provided any

notice of such disclaimer.

10.
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PartS: LEGAL BASIS

This Application has not been Brought on Proper Notice

While Mr. Geen received notice of this application by virtue of being on the

service list, the application fails to put him on adequate notice that he and his

family could lose their home if the application is successful.

11.

Further, no notice was provided to Sarah Ellen Geen or the rest of their family at

all, and this application should not be heard until Ms. Geen has been properly

(and personally) served and provided an adequate opportunity to respond.

12.

In the seminal case of Gulf Islands Navigation Limited v. Seafarers International

Union of North America (Canadian District), the Court discussed the law relating

to ex parte applications:

13.

Where the application is made ex parte the utmost scrupulosity
and care must be exercised by the Judge...The first enquiry to
be made in all cases is — "Why did you not give notice?" —and
if the answer elicited does not reveal extraordinary urgency, the

application must be refused.

Gulf Islands Navigation Limited v. Seafarers International Union of North America
(Canadian District), 1959 CanLIl 291 (BC SC), affd 1959 CanLII 272 (BC CA) at

218

While originally invoked for injunctions, the decision bears on all ex parte

applications and particularly when the consequences are as significant as they

are in the present case.

14.

Further, it is not just notice that is required but adequate notice. If the Petitioners

were seeking a foreclosure, Mr. and Ms. Geen would have been given 6 months

to redeem. In this case, Mr. Geen has only been given days to respond and Ms.

Geen has been provided no notice at all.

15.
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The CCAA Does not Permit the Debtors to Evict Mr. and Mrs, Geen

The CCAA specifically prohibits the disclaimer of  a contract in which the debtor

company is the lessor of real property (as is the case in this instance).

16.

CCAA. s. 32(9)

The application is structured in a way to try and circumvent section 32 of the

CCAA by effectively seeking a disclaimer of the Lease despite the fact that (i) a

disclaimer is prohibited by section 32(9) of the CCAA; and (ii) 1233 has failed to

provide notice that would be required under section 32. Parties should not be

permitted to structure their affairs in a way to circumvent the CCAA.

17.

Even the broad language of section 11 cannot assist the applicant in this

circumstance as the extensive powers that are granted to the Court in CCAA

proceedings are always "subject to the provisions of this Act" (and the order

sought by the applicant is expressly prohibited).

18.

CCAA. s. 32(9)

However, even if section 32(9) does not apply in this case (and the Court

determines that the Petitioner is entitled to disclaim the Lease), the Court must,

in determining whether to issue a vesting order that terminates the interests of

parties in a property, review the equitable considerations supporting the parties’

respective positions.

19.

New Skeena Products Inc. v. Kitwanga Lumber Co., 2005 BCCA 154

In the circumstances of this case, the equities do not support allowing 1233 to

evict Mr. and Mrs. Geen and their family from their home. The order sought

attempts to keep the advantages of the Property Agreement while failing to meet

its end of the bargain, while at the same time displacing a family from their home.

In short, 1233 seeks to place a disproportionate (and significant) financial (and

personal) hardship on Mr. and Mrs. Geen and their family.

20.
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On the other hand, the Residential Portion consists of only a portion of Lot 471,

and is not needed for the Petitioners' business. Therefore little prejudice will

accrue to the other stakeholders if the Residential Portion is removed from the

transaction.

21.

The Lands are Held in Trust for Mr. Green

Further and additionally, at all material times, 1233 held the Residential Portion in

trust for Mr. Geen and his family. It was intended that 1233 would subdivide Lot

471 and legal title to the Residential Portion would then be transferred to him and

his family.

22.

1233 failed to subdivide the property as it was obliged to do; however, its failure

in this regarding does not negate the fact that it was holding the Residential

Portion in trust for Mr. Geen and his family, and it is not open to 1233 to transfer

it to another party. Indeed, Mr. and Mrs. Geen would have never agreed to the

transfer of legal title of Lot 471 to 1233 but for its assurance that It would transfer

legal title to the Residential Portion to them after it had been subdivided.

23.

1233 is holding the Residential Portion in trust for Mr. Geen and his family, and

this trust is an express trust, or alternatively, an implied trust.

24.

Warde v. Siatter, 2017 BCSC 274 at para 12-13

King v. King, 1980 CanLII 3754 (NL SC) at 123

Virk V Singh, 2020 BCSC 225

The clear intention of the parties was for 1233 to hold legal title of the Residential

Portion in trust for Mr. Geen and his family until the subdivision was registered in

the Land Title Office. This is clear on the conduct of the parties, the language of

the Property Agreement and the Lease Agreement.

25.

While the documents may not use trust terminology, the case law is clear that

such language is not necessary. The agreements made were of unsophisticated

businesspeople in closely held companies.

26.
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Alternatively, if there is not an express or implied trust, 1233 holds the

Residential Portion in trust for Mr. Geen (or alternatively, M&J) and his family by

way of a resulting trust. The transfer of legal title to 1233 was gratuitous. As

repeatedly held by the Courts, equity presumes bargains not gifts (and there is

no evidence that this transfer was intended as a gift).

27.

Pecore v. Pecore 2007 SCC 17

See also Kerrv. Baranow 20^ 1 SCC 10 at para. 16

Further and additionally, 1233 is now estopped from arguing that it holds the

Lands free and clear of Mr. and Mrs. Geen's interests such that it can transfer

them to a third party pursuant to the SISP or otherwise.

28.

ldle-0 Apartments Inc. v. Charlyn Investments Ltd. , 2014 BCCA 451 at para 49

Part 6: MATERIAL TO BE RELIED ON

Affidavit #2 of Marc Geen; and1.

Such further other material as counsel may advise and this Honourable Court

may allow.

2.

The application respondent estimate that the application will take 1 day.

The application respondent has not filed in this proceeding a document
that contains an address for service. The application respondent’s
ADDRESS FOR SERVICE is:
Farris LLP
Barristers & Solicitors

2500 “ 700 West Georgia Street
Vancouver, British Columbia V7Y 1B3
Fax: 604-661-9349

Dated: January 27, 2023 X/ /

Signarure

_l Application respondent

3 Lawyer for application respondent
Tevia Jeffries
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THIS APPLICATION RESPONSE is prepared and delivered by Tevia Jeffries of the
firm Farris LLP, Barristers & Solicitors, whose place of business and address for
service is 2500 - 700 West Georgia Street, Vancouver, British Columbia, V7Y 1B3.
Telephone: (604)684-9151. Attention: Tevia Jeffries. Email: tjeffries@farris.com
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