
No. S226028

Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES^ CREDITORS ARRANGEMENT ACTy

R.S.C. 1985, C. C-36

IN THE MATTER OF SPEAKEASY CANNABIS CLUB LTD.

AND 10161233 CANADA LTD.

PETITIONERS

APPLICATION RESPONSE

Application response of: RC Frontier Labs Ltd. (“RC Frontier”)

THIS IS A RESPONSE TO the notice of application of Crowe MacKay & Company Ltd., in its

capacity as court-appointed Monitor of Speakeasy Cannabis Club Ltd. and 10161233 Canada

Ltd. filed January 20, 2023.

Parti: ORDERS CONSENTED TO

The application respondent consents to the granting of the orders set out in the following

paragraphs of Part 1 of the notice of application on the following terms: None.

Part 2: ORDERS OPPOSED

The application respondent opposes the granting of the orders set out in paragraphs 1(b), and 1(c)

to the extent it seeks to transfer assets that are claimed by RC Frontier, of Part 1 of the notice of

application.

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

The application respondent takes no position on the granting of the orders set out in

paragraphs 1(a), 1(c) to the extent it purports to transfer assets not claimed by RC Frontier, 2,

and 3 of Part 1 of the notice of application.
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Part4: FACTUAL BASIS

Background

RC Frontier was formed on June 17, 2020, to raise capital and acquire equipment,

expertise, and intellectual property for the production of high-quality cannabis

concentrates.

1.

While certain individuals involved in the formation, ownership and management of RC

Frontier, RC Frontier was formed as, and continues to be, a separate corporation.

2.

In December 2020, RC Frontier and 1233 entered into an extraction agreement (the

“Extraction Agreement”), which was made public around that time. The Extraction

Agreement was extended on May 6, 2022. The terms of the Extraction Agreement were

such that RC Frontier would provide the equipment, intellectual property, and expertise

and 1233 would provide the personnel - who were then trained by RC Frontier, In return,

RC Frontier was to receive payment in an amount equal to 10% of net proceeds.

3.

The Extraction Agreement further provided that RC Frontier’s equipment (the “RC

Frontier Assets”) would be contained in a separate space in 1233’s premises. This was

in fact done. This separate space is known as the Lab. It is comprised of designated

rooms, built to house the extraction equipment. The RC Frontier Assets are kept in the

Lab at all times and the Lab is fully enclosed, with its own locks and alarm system.

4.

The RC Frontier Assets

The RC Frontier Assets were either acquired by RC Frontier or acquired by a shareholder

in RC Frontier and then transferred to RC Frontier.

5.

While these shareholders were involved with the Petitioners, they were free to acquire

assets personally and deal with it however they wished.

6.

The Affidavit #I of Alex Kaulins, made January 25, 2023 (the “Kaulins Affidavit”)

describes the receipts and invoices that have been located for the RC Frontier Assets.

7.
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The Kaulins affidavit goes through each item on the list of RC Frontier Assets, except for

items 29 and 30, and identifies which entity or individual purchased them. Where an

individual purchased the item, they were free to transfer that item to RC Frontier, and

they did so.

8.

Twenty-four items were bought either by RC Frontier directly or by Alex Kaulins on

behalf of RC Frontier.

9.

Twenty-five items were brought into RC Frontier by Marc Green.10.

Four of the items were purchased by Nate Race through private sales or his Amazon

account. Two items were bought by Nate Race and may have been reimbursed by a

Petitioner.

11.

Four items were acquired through a Petitioner on behalf of Frontier and transferred.12.

There is no evidence regarding two items, but that is all.13.

Conclusion

RC Frontier owns the RC Frontier Assets. The Kaulins Affidavit describes how the RC

Frontier Assets came to be acquired by RC Frontier and present on the premises of the

Petitioners. The Extraction Agreement governs the ownership of the RC Frontier Assets.

The agreement is not a lease, and it is enforceable notwithstanding that the terms may

differ from an agreement entered into between arm’s length third parties. The principals

of RC Frontier have been clear in their communications with the Monitor throughout

these proceedings regarding ownership of the RC Frontier Assets. The Monitor has

presented no evidence that the management of the Petitioners, some of whom are also

management of RC Frontier, have ever made any representation to the Monitor or any

other party at any time that conflicts with the view that the RC Frontier Assets are owned

by RC Frontier. Notwithstanding the common management of the Petitioners and RC

Frontier, there is no reason to believe that the RC Frontier Assets belongs to the

Petitioners.

14.
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Parts; LEGAL BASIS

The RC Frontier Assets are owned bv RC Frontier

Where a group of related companies is managed by common ownership or management,

the legal distinction between these companies is respected. Where some entities are

subject to CCAA proceedings and others are not, the CCAA court only has jurisdiction to

transfer assets that belong to a CCAA petitioner.

15.

8640025 Canada Inc. (Re), 2017 BCCA 303 at paras. 54, 58 [8640025]

The CCAA proceedings of 8640025 Canada Inc. and Teliphone Data Centers Inc. is

relevant to the Court’s assessment of the Application. In 8640025, a corporate group was

highly integrated. In these proceedings, there was a highly integrated corporate group,

with common management (the “TNW Group”). Certain of these entities had filed for

CCAA protection and others remained outside of the CCAA proceedings. Identifying and

segregating assets between these entities was made difficult due to “the common

management of the related companies, who had made little or no effort during the

operations of the business to segregate assets.” Further, the entities had given the monitor

inconsistent advice regarding ownership of assets, advising the monitor that some assets

were owned by the petitioner when they were hopeful for a restructuring, and later

advising that the assets were owned by other entities when it became clear there would be

a sale.

16.

8640025 Canada Inc. (Re), 2019 BCCA 473 at paras 249, 250

The monitor in that case had sought approval of a sale of assets of the petitioners and of

certain related entities. The monitor presented a detailed monitor’s report listing all assets

and describing the legal interests in each asset. The Court of Appeal noted that “the

chambers judge who heard the application for approval of the APA was the third judge to

hear and determine applications in this CCAA proceeding [and it was] unclear how much

of the voluminous material presented to [the Court of Appeal] was presented and

explained to the chambers judge hearing the application for approval of the sale.”

17.

8640025 at paras 34, 41
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The Court of Appeal found that there was insufficient evidence that all the assets

purported to be transferred belonged to CCAA petitioners, and at least some of the assets

belonged to entities outside of the CCAA process. The Court of Appeal set aside the order

approving the sale.

18.

8640025 at paras 10, 47

The purchase agreement was re-negotiated, and the matter returned to the Supreme Court.

The Supreme Court made an order that provided for  a “Property Claims Process” by

which the monitor could determine ownership of the disputed assets. At that point, the

monitor rejected the ownership claims of the non-debtor entities, which decision was

appealed to the Supreme Court. Leave to appeal to the Court of Appeal was granted from

that decision on the question of the standard of review, and the appeal was allowed. The

matter then returned to the Supreme Court to be re-considered in light of the Court of

Appeal’s comments on the standard of review. By then, the Court had the benefit of

detailed submissions from the monitor, which set out the evidence of ownership of each

asset. The monitor’s decision was ultimately upheld. Critically, the monitor had presented

extensive evidence to the Court such that the Court could be satisfied that a detailed

process had been undertaken. Moreover, parties were aware from the start of that process

that the ultimate result would be a declaration with respect to ownership rights.

19.

8640025 Canada Inc. (Re), 2019 BCSC 8 at paras 16,18,21,45, 57

8640025 Canada Inc. (Re), 2019 BCCA 473 at para 266

In contrast to the situation in 8640025, while there had been some correspondence

regarding the RC Frontier Assets, the Monitor did not advise RC Frontier until

application materials were served on January 20 that a declaration was being sought that

RC Frontier had no ownership interest in the RC Frontier Assets. Further, there is no

difficulty identifying and segregating assets owned by the Petitioners and owned by RC

Frontier. The Monitor admits in the Fifth Report that RC Frontier has claimed ownership

of the RC Frontier Assets since the beginning of these proceedings. The position of

management of RC Frontier and the Petitioners has been clear from the start. Evidence

20.



-6-

was presented to the Monitor regarding how the assets came to be acquired by RC

Frontier, and that evidence has now been presented to this Court in the Kaulins Affidavit.

Fifth Report of the Monitor, filed January 20,2023, at paras 37-50.

The Monitor appears to rely solely on the location of the Lab being on 1233’s premises

and its belief “that the relationship was not entered on commercial terms”. However, a

contract need not be on the same terms as an arm’s length contract to be enforceable.

8640025 makes clear that the separation between companies is to be respected, even

where such companies are managed in a highly integrated manner.

21.

Fifth Report of the Monitor at para 41

The Queen v Leslie, [1975] 1 FC 469 at 474

8640025

Unlike in 8640025, it is far easier to tell which assets belong to RC Frontier, as they have

been kept in 2 separate, segregated rooms with different locks and their own alarm

system. Moreover, the Court does not have the benefit of a detailed report from the

Monitor regarding the assets. The Court only has  a list of what constitutes the RC

Frontier Assets because of the Kaulins Affidavit. Further, RC Frontier has been clear

from the beginning of these proceedings that they own the assets in the laboratories.

22.

Kaulins Affidavit, Exhibit D

The Lack of Registration in the Personal Property Registry is Irrelevant

The Monitor also mentions a lack of registration in the Personal Property Registry

(“PPR”). This is irrelevant to the question before the Court. Registration in the PPR is

only relevant if the relationship between RC Frontier and 1233, and priority as between

RC Frontier and 1233’s creditors is governed by the Personal Property Security Act,

RSBC 1996, c 359 [the “jRP5/4”]. However, the PPSA does not apply in this context.

23.

Section 1 of the PPSA provides that a “security interest” includes the interest of “a lessor

under a lease for a term of more than one year”. However, the definition of a “lease for a

24.
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term of more than one year” expressly excludes “a lease involving a lessor who is not

regularly engaged in the business of leasing goods”.

PPSA, s. 1

The RC Frontier Assets has not been leased to the Petitioners but was placed on the

property so RC Frontier could provide services to the Petitioners pursuant to the

Extraction Agreement. There is no lease here.

25.

Moreover, even if there was a lease of the RC Frontier Assets, RC Frontier is not

regularly engaged in the business of leasing goods. The PPSA does not apply and the lack

of registration in the PPR is irrelevant.

26.

Conclusion

RC Frontier owns the RC Frontier Assets and asks this Court to make a declaration with

respect to such ownership.

27.

If the Court is not prepared to make such a declaration, then RC Frontier asks this Court

to order a more thorough claims process and determination of rights than has been done

to date. There should be at least some evidence that Speakeasy owns the RC Frontier

Assets before a declaration is made eliminating the rights of a third party to the

equipment that party requires to conduct its business.

28.

Part 6: MATERIAL TO BE RELIED ON

1. Affidavit #1 of Alex Kaulins, made January 25, 2023

Fifth Report of the Monitor, filed January 20, 20232.

Such further other material as counsel may advise and this Honourable Court may allow.3.

The application respondent estimates that the application will take 2.5 hours.



The application respondent has not filed in this proceeding a document that
contains an address for service. The application respondent’s ADDRESS FOR
SERVICE is:

Farris LLP

Barristers & Solicitors

2500 - 700 West Georgia Street

Vancouver, British Columbia V7Y 1B3
Attention: Tevia Jeffries

Email: tjeffries@farris.com; dboere@farris.com; lferguson@farris.com

Dated: January 26,2023  i /II ,
Signature/ I

Z] Application respondent

Lawyer for application respondent

Tevia Jeffries

THIS APPLICATION RESPONSE is prepared and delivered by Tevia Jeffries of the finn

Farris LLP, Barristers & Solicitors, whose place of business and address for service is 2500 -

700 West Georgia Street, Vancouver, British Columbia, V7Y 1B3. Telephone: (604) 684-
9151. Attention: Tevia Jeffries. Email: tjeffries@farris.com


